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NOTES 785 

Constitutional Law — Police Power — Due Process of Law 
— Equal Protection of the Laws — "Blue Sky" Law — The Su- 
preme Court with but one dissenting vote has in a series of cases 
upheld the validity of various state statutes regulating dealings in 
corporate securities. 1 The so-called "blue sky" laws get their name 
from the phrase describing certain financial ventures as "specu- 
lative schemes which have no more basis than so many feet of blue 
sky." They are passed under the state police power and are, there- 
fore, very apt to be declared constitutional, because that of all gov- 
ernmental powers is least likely to be restricted by the courts. The 
decisions here noted are therefore chiefly important from the stand- 
point of the stock and bond business, representing an interesting 
but not new development of the law, except perhaps in one respect. 
The Ohio statute provides for the issuance of licenses at the discre- 
tion of a single official, not a commission as usual, and therefore it 
would seem to go further than previous state enactments. 2 

In the cases here considered the statutes of Ohio, South Dakota, 
and Michigan, 8 are upheld, the objections to their constitutionality 
being easily overruled by Justice McKenna in his several opinions. 
These laws forbid generally the dealing in corporate or quasi- 
corporate securities without first securing a license from the State 
Securities Commission — in the case of Ohio the state superintendent 
of banks and banking — obtainable only upon an application setting 
forth certain information respecting the applicant's business, with 
references establishing good repute. The prescribed data has to be 
filed with the commission and licensed dealers are then prohibited 
from transacting business in any other than approved securities or 
on any other plan than that set forth in the statements and papers 
tiled. 

The first alleged ground for the unconstitutionality of these laws 
was that arbitrary power had been conferred on the licensing officials 
and that the rights guaranteed by the Fourteenth Amendment were 
therewith infringed upon. It was held that a proper sense of duty 
must be accorded the agents of the state together with the presump- 
tion that the functions intrusted to them would be executed in the 
public interest, not wantonly or arbitrarily. 4 Denial of necessary 
discretion to commissioners would be to take from the government 
one of its most essential instrumentalities, of which the various state 
and national commissions are instances. 5 Many cases have sus- 

* Hall v. Geiger Jones Co. ; Hall v. Coultrap ; Hall v. Rose and the Ri Chard 
Auto Mfg. Co. ; Caldwell v. Sioux Falls Stock Yards Co. ; Merrick v. Halsey 
and Co. et ah, reported in 37 Supreme Court Reporter 217-232. 

' Ohio General Code, Sees. 6373-1 to 6373-24- 

* South Dakota Laws 1915, Chapter 275 ; Michigan Pub. Acts 1915, Act 
No. 46- 

* Justice McKenna in 37 Sup. Ct. Reporter 222. 

'State v. Gray, 61 Conn. 39 (1891) ; People v. Warden of City Prison, 30 
N. Y. Supp. 1095 (1894)- 
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stained ordinances providing for licenses the requirements for which 
included good character and reputation of the applicant. 6 The fail- 
ure to set up a standard for the enforcement of the law is not evi- 
dence of its being arbitrary ; only when an individual enforces it in 
such manner does it become unconstitutional. 7 Clear proof that the 
laws themselves are not arbitrary is shown by the provision that 
whenever detriment may be caused to one denied a license he is 
allowed judicial review of the commission's decision on the facts. 
Such guarantees of justice do not deny due process. 

The other principal argument against constitutionality was that 
equal protection of the laws was denied by discriminating between 
cases where more or less than 50 per cent, of an issue of bonds is 
included in a sale to one person, between securities which have and 
those which have not been authorized by certain state officials, be- 
tween securities issued by corporations organized under the state 
laws and those which are not, etc., etc. The final answer to such 
allegations is that the state has the power of classification. 8 Since 
the police power is exercised presumably for the public welfare in 
general there is no class legislation when laws are directed against 
particular wrongs. There is always an ulterior public purpose, al- 
though it seems on its face to be legislation willfully attacking a lim- 
ited group. 9 A state "may direct its law against what it deems the 
evil as it actually exists, without covering the whole field of possible 
abuses, and it may do so none the less that the forbidden act does 
not differ in kind from those that are allowed. ... If a class is 
deemed to present a conspicuous example of what the legislature 
seeks to prevent, the Fourteenth Amendment allows it to be dealt 
with, although otherwise and merely logically not distinguishable 
from others not embraced in the law." 10 In a word, classification 
need not be ideal, but in general accord with business practice. 

It is more firmly than ever established that the Fourteenth 
Amendment does not abridge the effective use of the police power. 
There can be little doubt that the decisions in the "blue sky" cases 
are in strict accord with the great tendency of the courts to uphold 
statutes exercising that power. So long as laws are intended to 
promote health, morals, peace, education and good order, to increase 
the industry of the state, etc., they will not deny equal protection, 



•Gundling v. Chicago, 177 U. S. 183 (1899) ; Red "C" Oil Mfg. Co. v. 
Board of Agriculture, 222 U. S. 380 (ion) ; Mutual Film Corp. v. Industrial 
Commission, 236 U. S. 230 (1914) ". Brazee v. Michigan, 241 U. S. 340 (1915) ; 
Reetz v. Michigan, 188 U. S. 505 (1902). 

' Yick Wo v. Hopkins, 118 U. S. 356 (1886). 

•International Harvester Co. v. Missouri, 234 U. S. 199 (1914)- 

•Union Bridge Co. v. U. S. 204 U. S. 364 (1907). 

15 Central Lumber Co. v. S. Dakota, 226 U. S. 157 (1912) ; see also Armour 
& Co. v. N. Dakota, 240 U. S. 517 0915). 
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and if at the same time they provide proper notice and an oppor- 
tunity for hearing they will not be found unconstitutional as denying 
due process of law. 

H. D. S. 



Guaranty — Necessity for Notice of Acceptance — In its 
essence the guaranty is but a simple contract and as such is gov- 
erned by the rules usually applicable to those instruments. In one 
respect, however, a notable divergence has arisen in a large number 
of American cases, when dealing with certain forms of guaranties. 
This difference occurs in connection with the formation of the con- 
tract, the mutual assent which is necessary, and consists in the neces- 
sity of notice being given to the guarantor that the guarantee accepts. 
This rule seems to have originated in two Federal decisions x early 
in the nineteenth century; and while probably dicta in those cases, 
it has now become the law, not only of the Federal courts, but of 
the great majority of the State courts as well. 2 

This necessity for giving notice is based on the assumption that 
the guarantor is the offeror, and that, unless notified, he is placed at 
a great disadvantage in that he does not know whether he has in- 
curred any liability in respect of that offer, and so cannot take steps 
to protect himself. With this in mind, it is evident that, being based 
at least partially on public convenience, it has no bearing on certain 
kinds of guaranties. 3 And that this is true is shown by the fact that 
the interpretation of the instrument sued on is of prime importance. 
For if it is an absolute guaranty, there is general agreement that 
notice is unnecessary, 4 and so in certain other situations, as where it 
is given for a contract already made within the knowledge of the 
guarantor. 5 

A recent case e in Massachusetts is illustrative of one instance 
where notice is deemed unnecessary. An offer was made to a 



1 Russell v. Clark's Exrs., 7 Cranch 69 (U. S. 1812) ; Cremer v. Higginson, 
1 Mason 323 (U. S. C. C. 1817). 

2 Sears v. Swift & Co., 66 111. App. 496 (1896) ; De Crener v. Anderson, 
113 Mich. 578 (1897); Acme Mfg. Co. v. Reed, 197' Pa. 359 (1900); Miami 
Co. Bank v. Goldberg, 133 Wis. 175 (1907). 

3 The rules are summed up in Davis Sewing Machine Co. v. Richards, 115 
U. S. 524 (1885), as follows: "If the guaranty is signed by the guarantor at 
the request of the other party, or if the latter's agreement to accept is contem- 
poraneous with the guaranty, or if the receipt from him of a valuable consid- 
eration, however small, is acknowledged in the guaranty, the mutual assent is 
proved, and the delivery of the guaranty to him or for his use completes the 
contract." See also Davis v. Wells, Fargo & Co., 104 U. S. 159 (1881). 

4 Boyd v. Snyder, 49 Md. 325 (1878) ; Wise v. Miller, 45 Ohio 388 (1887). 

5 Nading v. McGregor, 121 Ind. 465 (1889). 
6 Stauffer v. Koch et al., 114 N. E. 750 (Mass. 1917). 



